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M. Subbotin, A. Konoplyanik.
ESTABLISHMENT OF THE LEGAL FOUNDATION
FOR CONCESSION CONTRACTS
AND PRODUCTION-SHARING AGREEMENTS IN RUSSIA

The Council of the State Duma officially released the text of the draft Law On
oncession and Other Contracts and the draft Law on Production-Sharing Agreements,
drafted by two groups of experts from the Economic Policy Committee, on November 24,
994. A session of the State Duma on February 24, 1995, adopted the Law on Production-
haring Agreements on first reading and rejected the Law on Concession and Other
Contracts (162 votes in favor and 19 against, with seven abstentions; in other words, the
draft law, despite a quite favorable attitude toward it, failed to win the required 225 votes,
onsidering that more than half of the deputies were absent from the hall). With the
doption of the Law on Production-Sharing Agreements on first reading, a significant step
was taken toward the creation of a legal foundation to overcome the investment crisis in the
ountry. Investors finally have grounds to hope for stable arrangements that will offer not
emporary preferential treatment, but essential long-term guarantees of a return on capital
nvested in Russia.

_ CONCESSION LEGISLATION. Russia's existing system of legislation regulating
anital investment, above all with respect to the use of the earth's interior, is based on
oublic law, under which relations between the host country and the investor are established
executive and administrative acts of the state. Contractual relations in this field
essentially reinforce the terms already set forth in the such acts. In addition, there are a
oreat many biases against concessions. To this day, one can hear it said (even by Denton
Hall experts) that granting sections of the earth's interior as concessions "is not used by
onomically independent states" and that this could put "Russia on the same level with
ce-colonial countries."
The flow of investments into Russia could be promoted by the predominant use of
vate law (or civil-law) regulation, in which the host country and the investor enter into
elations based on a contract between them and as equal parties. The legal foundation for
e use of civil-law regulatory methods, including the use of such methods in the
vestment field, is contained in current civil legislation and has undergone further
velopment in the first part of the Civil Code adopted by the State Duma. However, civil-
law relations between the state and the nonstate investor have certain special features and
require additional, more detailed regulation. This task is accomplished by the Law on
oncession and Other Contracts, which is envisioned in Article 40 of the current Law on
oreign Investment in the RSFSR. The example of the law on foreign investment alone
early demonstrates that relations between the state and the investor in the use of the
's interior are regulated by SEVERAL legislative acts of the Russian Federation
amely, with respect to users of the earth's interior--the Law on the Earth's Interior, the
2w on Oil and Gas, the Law on the Shelf, the Law on Federal Natural Resources and
thers; and with respect to investment--the Law on Investment Activity in the RSFSR, the
w on Foreign Investment in the RSFSR, and above all the Civil Code, of course).
The recent past has seen the adoption of a number of laws and other normative legal
ots regulating various aspects of property relations, investment activity, taxation and the
e of the earth's interior and that thus form the legal environment for the implementation




of investment projects in the economy in general and in its mineral resource sectors in
particular. However, the existing legislation contains a great many contradictions and fails
to give the investor proper guarantees, and hence stable conditions in which to engage in
entrepreneurial activity; where taxation is concerned, such legislation is often outright
"prohibitive" for the investor. Meanwhile, the nonstate investor has the least protection
against possible administrative arbitrary conduct. The increase in entrepreneurial risk is
resulting in a decline in investment supply and an outflow of capital from the country.

THE DRAFT LAW ON PRODUCTION-SHARING AGREEMENTS. The most
pressing current concern has to do with making certain adjustments in the investment
mechanism in the mineral resource sectors of the Russian economy through the broader
introduction of contractual relations between the investor and the state. This is attributable
to the high capital-intensiveness of investment projects in these sectors, and hence to the
higher "cost" of the risk of investing. In addition, the extractive sectors are characterized
by the existence of additional risks, namely geological risks. At the same time, it is the
extractive industries, by virtue of the "convertible" (or "hard-currency") nature of their
output and the steady demand for it, that today have the greatest appeal to potential
investors. Enlisting such investors could improve the country's raw-materials balance,
increase its hard-currency earnings, put production capacity (including conversion-related
production capacity) to work, and help maintain the employment rate in Russia. The
sharing principle is quite universal and makes it possible to take into the fullest possible
account the special conditions encountered in working deposits and to adjust investors'
payments to the specific conditions of extraction. There is no "bed of Procrustes” in the
form of a standard tax system, in such cases. The question is not one of some sort of
preferential terms, specifically for foreign investors, but rather one of stable arrangements
for any investor throughout the term of his contract with the state.

It was their study of the rich experience of domestic and foreign concessions and
analysis of the specific economic situation in Russia in the mid-1990s that compelled the
authors of the corresponding draft laws (which originated in the Duma) to choose this
particular model of concession legislation over others. This was not a random choice, but a
carefully considered one, and everyone who bears responsibility for improving the social
and political situation in the country and who has an interest in creating the preconditions
for economic recovery should realize this.

Production-sharing agreements could become the most widespread form of
production agreements on using the earth's interior in Russia, but their legal foundation is
the least developed. The legal regulations governing production-sharing agreements, though
envisioned, are not set forth in current Russian legislation, for all practical purposes. The
increased investment risk demands that the investor "overinsure"--i.e., that he incorporate
an higher internal profit margin in a project in Russia, which would not be the case if there
were legislatively codified and uniformly understood norms for the use of production-
sharing agreements. Virtually all draft production-sharing agreements in the oil and gas
sector, agreements that were years in the making and cost tens of millions of dollars, are
still in the negotiation stage or have been "frozen" after all the required negotiations. And
this is why the draft Law on Production-Sharing Agreements is the first specialized law
based on civil-law principles governing relations between the state and the investor.
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- THE PLACE OF THE LAW ON PRODUCTION-SHARING AGREEMENTS
- AND THE LAW ON CONCESSION CONTRACTS IN CURRENT LEGISLATION. Both
of these laws come under the scope of civil-law relations in our society and therefore
develop and deepen the principles codified in the "country's economic constitution"--the
 Russian Federation Civil Code. All current legislative acts are based on a national regime
 that establishes uniform rules of play for Russian and foreign investors. The formula for the
 national regime in Russia is as follows: the Law on Investment Activity in the RSFSR
 states that the regime for foreign investments is set forth in a corresponding special law;
hat special law, the Law on Foreign Investments in the RSFSR, establishes the national
investment regime (with certain exceptions) and puts foreign investors on an equal legal
footing with Russian investors, including in uniform legislative acts that may elaborate on
specific characteristics of the national regime for foreign investors. These investment laws
by no means close the "niche" for concession relations: None of them regulates contractual
relations with investors (with the possible exception of joint ventures, but there is no place
for the state in them). Both of the laws establish the basic principles and basic provisions of
investment activity in Russia, and in this sense, together with the Civil Code, they may be
viewed as the investment legislative foundation for concession relations--although they
cannot supplant the concession law per se.
Relationship with legislation regulating the use of the earth's interior. One of the
main fields of application of the Law on Concession and Other Contracts is the use of
natural resources, and the use of the earth's interior in particular, since the Law on the
Earth's Interior declares the earth's interior to be the property of the state. At the same
time, in contrast to the draft law on concession contracts, which proposes a general
contractual system for granting all types (components) of state property to investors for
temporary use, the Law on the Earth's Interior establishes a different system--an
administrative system--for granting one of the component parts of that state property,
namely the earth's interior, to nonstate investors for temporary use.

The use of the licensing system should be limited to those fields of investor activity

that entail a permissive procedure for the conclusion of contracts, stringent regulation of
the investor's activity as set forth in the license, and the possibility of the state's dissolving
such a contract with virtually no real possibility on the investor's part of appealing such a
dissolution (the “contract as part of the license" principle). This approach makes it
extremely difficult to pledge a license or to assign the rights to it. And without that, the
investor has no guarantee that he can recover his funds, in most cases; consequently, there
is no investor.
The concession and the license, which have different legal natures, put the private
‘user of natural resources in an unequal position vis-a-vis the state. In modern times,
characterized by a universal transfer of the most valuable national resources into state
hands, the use of such resources by private individuals has been universally regulated by
law, and the concession contract has served as the chief legal instrument mediating relations
in the use of natural resources. In a large group of countries that basically employ the
ystem of common (Anglo-Saxon) law, such use is based on licensing agreements.

A contractual system should prevail in a civil society, especially one with a
transitional economy and general instability: Laws and normative documents establish the
rules of play," a competition or auction (and, in certain cases, direct negotiations between

an authorized state agency and the investor) is held in accordance with the established

rocedure, the parties work out the details during the negotiating process, an agreement 1s
 concluded, and a license of a regulatory character is issued automatically (the "license is



part of the contract” principle). The parties are equal before a civil court (the state waives
its immunity at least in the sphere of judicial and arbitration relations). Such is the essence
of the submitted draft Law on Concession and Other Contracts and draft Law on
Production-Sharing Agreements.

Consequently, the use of the earth's interior in Russia permits the simultaneous
existence of both administrative and civil-law regulation. This requires a clear-cut
demarcation of the spheres in which they are to be applied. This demarcation can be
achieved by inserting amendments of a reference character in current legislation.

DEBATE OVER THE LAW ON PRODUCTION-SHARING AGREEMENTS.
Criticism of the draft laws on production-sharing agreements has to do primarily with
attitudes toward the entire licensing system and with direct negotiations and assignment of
rights. The Russian Federation Committee on the Earth's Interior and the State Duma's
Committee on Natural Resources continue to insist that the draft Law on Production-
Sharing Agreements, "by effectively abolishing the institution of licensing," “"encroaches on
the sovereign and exclusive rights of the state," that there is "unchecked transfer of rights
to the use of the earth's interior," and finally, that has to be “primacy of the license...,
with subsequent conclusion of the contract.” The draft laws prepared by experts from the
State Duma's Committee on Economic Policy all have their own clearly defined sphere of
application and joint subordination. In principle, production sharing may be used by both
foreign and Russian investors, and under both licensing and contractual systems. However,
the concept of the civil-legal Law on Production-Sharing Agreements approved by the
Russian parliament conforms to the spirit of the Civil Code, Article 124 of which says that
the Russian Federation and its constituent members may act "on an equal basis" with
citizens and legal entities. The choice was made. Therefore, Denton Hall's view that
production-sharing agreements in Russia are contractual agreements in which the investor
acts as a contractor who obtains only the right to perform work for a certain amount of
compensation in kind, which reduces the production-sharing agreement to a type of service
contract under the administrative diktat of the state, is also wrong. That is a dead end.
Investors want a completely different kind of law.

In the opinion of the Russian State Committee on the Earth's Interior and its
supporters, one cannot hold negotiations on production sharing without first obtaining the
right to the use the earth's interior. However, if the state has already issued the license, the
investor is by no means obligated to discuss anything else with it--it's time to get down to
work, the negotiating train has already "left the station.” In short, the Law on Production-
Sharing Agreements proposes that the buyer and seller first agree on the "price," after
which the "check" is presented. I would like to know exactly what the opponents find
objectionable. When someone buys a product, is the price discussed BEFORE or AFTER
he buys it? Thomas Jefferson said: "The laws are written for ordinary people, and so they
must be based on ordinary rules of common sense."

The Committee on Natural Resources believes that the adoption of the Law on
Production-Sharing Agreements is at odds with the uniform system for the use of the
earth's interior established by the Law on the Earth's Interior and with the uniform system
of state record-keeping and registration of sections of the earth's interior granted for use.
This is not so. Since the draft Law on Production-Sharing Agreements assumes the
existence of a license, record-keeping and registration can remain unchanged. As regards
the "system of use," the draft Law on Production-Sharing Agreements retains the license as
a document certifying that right, but the license takes on a different legal significance--in
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the form of the state's obligation, following from the agreement, to issue that document.

What would happen (and what happens every day?) if the license were still of a permissive

character? On the basis of a limited list of criteria incorporated in the terms of a
competition and essentially constituting the "cost," as it were, of the right to use the earth's
interior, the state issues a license to the winner of the competition. The "cost" in this case
is determined by the authorities beforehand, as they understand it: If no investors willing to
develop a particular resource were found, this means that the terms were too harsh; but if
~ many investors came to the competition, this means the price was low and the state sold too
cheaply, squandering public wealth. The Law on Production-Sharing Agreements is
intended to put an end to such mismanagement. But the Committee on Natural Resources
. wants a return to the past.

In this sense, both those who speak of the primacy of the license over the agreement
 and those who insist that the production-sharing agreement is a contractual agreement agree
on one point: They reject a production-sharing agreement concluded between the state and
the investor "as equals"; the state is manifestly above the investor, who is not the partner of
the state, but a hired "day laborer.” In other words, there is, in effect, discrimination
against the investor. Consequently, there are no guarantees of stability in implementing the
~ contract, and meager investment is the result.

Under the draft laws on production-sharing agreements and on concession contracts,
the procedure for obtaining authorization to use the earth's interior involves competitions
and auctions—-in other words, it is the same as under the Law on the Earth's Interior.
However, there are two approaches: either exclude the possibility of direct negotiations and
ban them (the Law on the Earth's Interior), or permit them and stipulate the procedure (the
draft laws on concessions and on production-sharing agreements). The danger of direct
negotiations lies in that such negotiations, by limiting competition among investors, could
hand bureaucrats the right to grant concessions at their discretion, thereby creating
enormous potential for corruption.

Considerations of confidentiality and, in some cases, of simple expediency can play
a decisive role. National security interests in granting a concession on a mine located on the
grounds of a former or existing defense installation or in granting a concession for the
_conversion of a defense enterprise could entail holding direct negotiations with an
extremely limited circle of contenders. The inevitability of restrictions on the competitive
system in certain cases is essentially recognized by the so-called "closed” competitions in
the Statute on Licensing Use of the Earth's Interior. But how can confidentiality be
' maintained when there is no legal possibility of holding direct negotiations? The architects
o the Law on the Earth's Interior and their supporters sincerely believe that it is enough to
nsert certain special discriminatory stipulations in the procedure for holding competitions
- and auctions. Needless to say, in such cases it becomes virtually impossible to ensure that
 the competitions and auctions are "clean," and the danger arises that all competitions and
 auctions could degenerate into direct negotiations, despite the good intentions of those who
 support the concept of the Law on the Earth's Interior.

The draft "concession" laws propose a different route--that of legalizing the
possibility of direct negotiations and drawing up a special statute on concluding agreements
as a result of direct negotiations. Such a statute would establish detailed regulations (when
direct negotiations could be held and how, how oversight would be exercised, how expert
review would be obtained, and so on). A draft statute dealing with these matters, which is
contained in a package of normative documents appended to Presidential Decree No. 2285,

was drawn up back in the middle of last year. The oversight and record-keeping mechanism




must be such that everyone can be fully confident that wrongful attempts by bureaucrats,
acting on behalf of the state and hiding behind pseudocompetitions, to push through "their"
investors will be detected and appealed.

Critics of the draft Law on Production-Sharing Agreements maintain that
assignment of rights to use of the earth's interior is at variance with current legislation and
free of any restrictions. However, Article 16 of the Law on Production-Sharing
Agreements contains SEVERAL restrictions: Rights may be assigned "provided that (the
investor--the authors) has furnished written notification to the state...and assumed
responsibility for compliance with the terms of the agreement,"” or "only with the written
consent of the state" and given compliance with a whole series of additional terms.

RELATIONSHIP BETWEEN THE TWO LAWS. The proposed legal arrangement
is basically an "umbrella-type" structure consisting of the framework law on concession
contracts and a series of "specialized" laws, the first of which is the Law on Production-
Sharing Agreements. The "framework" law deals with all of the fundamenral issues of
granting the nonstate investor the right to use state property (both property and natural
resources) or to perform types of activity on which the state has established a monopoly.
These two laws, in turn, operate "within the framework" of the Civil Code. The system of
contractual relations in the use of the earth's interior includes three basic types of
production agreements between the host country and the investor: the concession per se (or
“tax plus royalty" agreement), the agreement on rendering services (with risk and without
risk), and the production-sharing agreement. The latter come under the scope of the
corresponding draft "specialized" law on production-sharing agreements.

Common features. Agreements (contracts) are concluded by the state and the
investor; the laws apply to Russian and foreign investors and do not discriminate against
investors; the "two keys" principle (the Russian Federation and its constituent members) is
observed with respect to the use of resources of the earth's interior that are under joint
jurisdiction; there are special taxation arrangements that include the provision of essential
guarantees that such arrangements will remain unchanged throughout the term of an
agreement; relations with the investor are of a contractual character; the state waives its
immunity; the investor is allowed to assign or pledge his rights, and so forth. Needless to
say, both cases require corresponding amendments in current legislation (for example, the
inclusion of an article referring to the special tax computation method for concession
contracts and production-sharing agreements in the Law on the Taxation System that is
currently being drafted).

Differences. The laws differ in terms of character of application. The Law on
Concession and Other Contracts is more general. It sets forth the rights and responsibilities
of an investor who has signed a contract with the state for the long-term use of state
property or who is engaging in a type of activity that constitutes a state monopoly (what he
may and may not do) and the guarantees provided by the state. The Law on Production-
Sharing Agreements, by contrast, deals with a specific type of use of the earth's interior
and sets forth the mechanism for implementing such an agreement (the investor acquires the
right to develop a deposit, finds mineral resources, immediately turns a certain percentage
of the extracted resources over to the state, recovers his costs from the output produced,
obtains the profit, divides it with the state, and pays taxes; all the details are spelled out in
the agreement). As for the sphere of application, since the concession contract, as
mentioned above, applies primarily to the processing industry, transportation, services and
so on, special attention is devoted to the lists of objects on which concessions may be




granted and to the procedure for drawing up these lists and reviewing them. The
_ procedures in which revenues are paid to the treasury can also differ: immediately after the
:__ contract is concluded (this applies to use, including leasing), or after the first output is
- produced (as in production-sharing agreements).
Objectively, the Law on Concession and Other Contracts should become a kind of
' Russian concession code, serving as a law of direct force for all spheres of the national
~ economy in which contractual use of private investment is possible and having subsidiary
significance (partial or auxiliary significance in instances "in which the law is silent") for
 those sectors of the economy in which a subsidiary system of nature use has already been

introduced by special legislation.

WHO SUPPORTS THE LAWS AND WHO OPPOSES THEM. In formulating the
law on concessions as a universal concession code, its architects saw their task as that of
overcoming the one-sided, raw-material orientation of current Russian special legislation
and, consequently, the widespread misconception that our country's nonrenewable natural
resources are all but the only source of large-scale private investment in the Russian
economy. The law can help release enormous creative potential. For example, concessions
may be granted on state enterprises subject to reorganization, modernization and
demonopolization programs. Concession private capital may be solicited at the level of the
Russian Federation, its constituent members, and municipalities on the most varied terms,
even in sectors of the military-industrial complex. The most varied types of contracts may
be concluded with foreign investors for purposes of obtaining technologies, production-
sharing, building turnkey facilities, providing services, and many others.

: The laws on concession contracts and production-sharing agreements contain 2
number of legal mechanisms making it possible to lend a civil-law and contractual character
10 relations between investors and the state and thus to ensure real equality of the parties
with respect to their rights and mutual obligations. At the same time, the laws do not
encroach on the universally recognized prerogatives of the state as the agency of public
uthority. On the one hand, it is the partner of the private investor, but on the other hand,
t exercises oversight of his activity.

Finally, of special importance in the current social and political situation is the fact
that the draft laws accomplish the task of combining the interests of the Russian Federation
and its constituent members and of coordinating their legislation in the field of concession
relations.

The draft Law on Production-Sharing Agreements is opposed by those who are
against change or who are seeking preferential treatment for a specific group of investors.
But the result is the same: the lack of long-term stability of contracts between the state and
investors. Attempts to thwart the adoption of the laws by organizational means continue. In
a recommendation issued shortly before the draft Law on Production-Sharing Agreements
was submitted for second reading, the chairman of the Committee on Natural Resources,
N. P. Astafyev, wrote: "Without the adoption of conceptual amendments in the existing
version regarding the primacy of the Russian Federation Law on the Earth's Interior over
the draft Law on Production-Sharing Agreements, on the primacy of the license to use the
carth's interior over the production-sharing agreement, and on the inadmissibility of
assignment of rights, the Committee on Natural Resources will be forced to raise before the
fate Duma the question of the need to reconsider the draft Law on Production-Sharing
greements on first reading." Let us point out that after the adoption on first reading of the
draft Law on Production-Sharing Agreements, which is at issue here, all these demands are



absolutely illegal! Obviously, the tone and essential thrust of the recommendation require
no comment: We are hearing the same old arguments. However, the few but resourceful
crusaders against investment do not intend to give up.

At the same time, we are witnessing an extremely rare instance in which there is a
real chance that the proposed draft laws will be successfully adopted. Parties and factions in
parliament that are quite different in terms of political convictions have an objective interest
in the early enactment of this group of laws and, consequently, in the implementation of
large-scale investment projects that will provide jobs and wages to broad segments of the
public. These parties and factions include spokesmen for the interests of Russian
entrepreneurs, proponents of attracting foreign capital to our country on a large scale,
supporters of radical reform and guaranteed jobs with minimal unemployment, and
representatives of the military-industrial complex and the fuel and energy complex.
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Cy660TuH, A.KoHonnaHuk “CO3LAHUE MPABOBOW BA3bI A/1% KOHUECCUOHHbIX
[OrOBOPOB ¥ COMMMALIEHUA O PASAE/E NPOAYKUNW B POCCUN”

24 Hosibps 1994 r. CoseT [ocynapcTseHHOW [ymbl OTmpasus B oduLmanbHyo
CChINKY  TEKCT MOArOTOBAEHHbIX  OBYMsi rpynnaMu  3KCMepToB Komuteta no
(OHOMUYECKOM MOSUTMKE NPOoeKToB 3aKOHOB "O KOHUECCUOHHBIX U UHbIX porosopax” n "0
rnaweHusix o pasgene npoaykumn”(CPM). 24 despana 1995 r. cocToanock 3acenaHne
COYMbl, HA KOTOPOM B MEPBOM HTEHWW Oblnl MPUHAT 3akoH "O cornaweHusx o pasaene
ogyKuMM' ¥ OTKNOHEeH 3akoH 'O KOHUECCUOHHBIX W WHbIX porosopax” (162 4en.
poronocoBano "3a”, 19 - "mMpotme” n 7 - "BO3[epXanock, T.€. 3aKOHOMPOEKT - Laxe
MOTpS Ha 6Gonee 4em OnaroxenaTesnbHoe K HeMy OTHOLWEeHue, He CMmor HabpaTb
oBxooMMbIX 225 rOfOCOB NMPW OTCYTCTBUM B 3ane Oofblue MONOBUHBLI OEnyTaTcKoro
pnyca). C MNpuHATMEM B MNEPBOM 4TEHUMM 3akoHa O CPIMN cpoenaH cepbe3Hbid war B
npaBneHun cosnaHud npasosolt Gasbl ANS NPEOAONEHNA VHBECTULUMOHHOMO Kpuanca B
paHe. Y UHBECTOPOB, HAKOHEL-TO, MOABNAETCH 060CHOBaHHas Haexna Ha cTabunbHbIN
%M, oBecriedMBaioWmMii He BpeMeHHble NbroTel, a HeoOXoauMble A0NroCPOHHbIE
paHTUM BO3BPATa BNOXEHHOrO B 3KOHOMUKY Poccuu kanutana.

: KOHUECCUOHHOE 3AKOHOAATENBCTBO. Cyulectsyowias B Poccun cucTtema
OHOOATENbHOrO PEryaupoBaHUs KanuTanoBAOXeHW:A U npexae Bcero B cdepe
eNponoNb30BaHMS NMOCTPOEHa Ha OCHOBE MyGAMYHOro npasa, B COOTBETCTBUWU C KOTOPbLIM
HOWEHVWSt  Mexay MpuHUMMaloweld cTpaHoih KU MHBECTOPOM  yCTaHaBNUBAIOTCH
CDEACTBOM BNACTHO-PacnopsamTeNbHbIX, adMUHUCTPATMBHbBIX akToB rocyaapcrea. Mpwn
M [0OrOBOpHble OTHOLIEHWS B 3TO cdepe No CYLLeCTBY 3aKpenssaloT YCIoBus, YXE
ofepxalMecs B ykasaHHbIX aktax. Kpome TOro, cyllecTsyeT macca npeapaccyikos B
olleHun koHueccuin. [Jo cux nop - nNpu4em naxe OT 3KCMepToB "NeHToH Xonn" -
IWwaTcs YTBEPXAEHWUs, YTO nepefada B KOHUECCUIO y4acTKoB Heap "He NPUMEHSEeTCH
(OHOMUYECKU HEe3aBUCUMBIMI rocyaapcTeamu” 1 aTo Mornio 6bl NOCTaBUTb "Poccuio Ha
AVH YPOBEHb C KOrAa-ToO KONOHWanbHbIMA cTpaHamun”.

MpuToky wHBecTMUmMin B Poccuio morio  Obl cnocobCcTBOBaTh WUCMoOb30OBaHWE
HEUMYLLECTBEHHO YaCTHO-NPaBOBOroO (MNU rpaXxaaHcKo-MpaBoBoro) peryanposaHns, npu
0pOM NPUHMMaIOWAA CTPaHa U MHBECTOP BbICTYNAIOT B Ka4ecTBe paBHOMPaBHbLIX CTOPOH
OTHOLIEHUSIX, OCHOBAHHbLIX Ha JgJorosope Mexay Humu. [lpaBosas 6asa 4N
I0/1b30BAHUS_ FPAXAAHCKO-NPABOBbIX METOAOB pPerynuposaHus, B TOM 4ducne B
ECTUUMOHHOU cdhepe, 3anoxeHa B AeCTBYIOWEM rpaXxAaHCKOM 3aKoHOAATeNbCTee U
yyuna fanbHenliee pa3BuTUE B MPUHATOW FocyaapcTBeHHoon [lymown 1-0 4Hactu
axgaHckoro  Kopekca. OpHako  rpax[aHCKo-npaBoBble  OTHOWEHUS  MexXxay
5YAaPCTBOM W HEroCyAapCTBEHHLIM MHBECTOPOM, UMeoLne ONpeaeneHHyto cneunduky,
ebyioT ponosHuTenbHoro u Gonee AeTanbHOro peryivpoBaHus. MmeHHO 3Ty 3apady
LAeT 3aKoH "O KOHLIECCUOHHBLIX U WHbLIX AOoroBopax”, KOTOpbi NpeaycMOoTpeH cT.40
jcTBylowlero 3akoHa "O6 MHOCTpPaHHbIX MHBECTUUUAX B PCDOCP". Mpumep C OOHUM
Wb 3akoHOM "O6 MHOCTPaHHbIX WMHBECTUUMSX..." HarnsoHO AeMOHCTPUPYET TOT dakT,
BOMPOCHl OTHOLIEHWI rocydapcTBa WM uwHBEcTopa B cdepe Heaponosb3oBaHns
aupylotcas HECKOJIbKUMW sakoHopaTtesnbHbIMUA - akTamu Poccuiickoit denepaumnm
cTBEHHO "HeapononbaoBaTtensckumu” - "O Heppax”, "O HedTu u rase”, "O wenbde”,
denepanbHbix MPUPOAHBLIX  pecypcax” W 4p., "MHBECTULIMOHHbIMKU" -  "06
BecTUMOHHOM peaTensHocTu B PCOCP”, "O6 MHOCTPaHHbIX MHBECTULMAX B PC®OCP" u,
pBYIO 04epenb, eCTECTBEHHO, [paXaaHCKuUm Konekcom).

B nocnenHee Bpems Obln MPUHAT Psfi 3aKOHOB W APYrux HOpPMaTUBHbBIX NPaBOBbLIX
KoTopble PerynupyloT  pasnuyHble acnekTbl  OTHOLIEHWA coBCcTBEHHOCTH,
ECTULMOHHON OEeATENbHOCTU, HanoroobnoxeHus, Heapononb3oBaHUA U TEM CaMbiM
OPMUPYIOT NPaBOBYIO CPEAY OCYLUECTBNEHUA UHBECTULIMOHHBIX NPOEKTOB B 3KOHOMWKE
lie U, B 4aCTHOCTK, B €€ MUHepanbHO-CbipbEBLIX oTpacnax. OaHako, cyllecTayoulee




3aKOHOLATeNbCTBO  XapaKTepU3YEeTCs MHOXECTBOM MpoTUBOpeuYunit, He obecneuvsaeTt
WHBECTOPY AO/IKHbLIX rapaHTViA 1, COOTBETCTBEHHO, CTaBWUIbHBIX YCNOBUIA OCYLLIECTBNEHUS
NPEANPUHUMATENbCKOM ABATENBHOCTU, @ B HAOrOBOM 4acTy SBASETCA 3a4acTyio NPOCTO
'3anpeTuTenbHbiM”® AN MHBECTOpa. Mpu 9TOM HaMMEHEEe 3aLMLIEHHBIM OT BO3MOXHOMO
aAMVMHUCTPATUBHOrO  MPOU3BONA  SIBNSIETCH  HEroCyAapCTBEHHbI  MHBECTop. PocT
NPEANPUHNMATENBECKOrO pUcka BEAET K COKPALLEHUIO WHBECTULIMOHHOIO MPEmSIONEeHUS U
OTTOKY Kanutana U3 cTpaHsbl.

3AKOHOMPOEKT "O COINAWEHUAX O PA3AENE NPOOYKUWMWU". CeroaHs
Hanbonee akTyanbHOW SBNSETCH onpenefneHHas KOPPEKTUPOBKa WHBECTULMOHHOIO
MEXaHn3Ma B MUHEepPasibHO-CbIPbEBbIX OTPACNAAX POCCUIACKOA 3KOHOMUKMA nytem 6Gonee
WMPOKOro BHEAPEHWNSA LOrOBOPHbIX OTHOLUEHWUI MEeXAY UHBECTOPOM U rocypapcrsom. 3T1o
OOBACHAETCA BLICOKO KAanUTaNloeMKOCTbIO MHBECTULIMOHHBIX MPOEKTOB B 3TUX OTpacnsx, a
cnenosartenbHo, 1 Gonee BbICOKOW "UeHOW” pucka OCYUECTB/IEHUA UHBECTULMN. Kpome
TOro, AN Ao6blBaloLMX OTpacieil XxapakTepHO CyLLIECTBOBaHUE elle U OOMNONHUTENbHbLIX -
FeoNiorn4eckux puckoB. B TO xe Bpems UMeHHO AobbiBalolmve oTpacnu, B cuny
"KOHBepTupyemoro” (”BanioTHoro”) Xapaktepa vx npoaykuuu v ycTOMYMBOro crpoca Ha
Hee, obnagaloT cerogHs Havbonbler NpUTAraTenbHOCTHIO ONA  noTeHuMnanbHbIxX
NHBECTOPOB. VX npuefieyeHne Morno 6bl ynyHWwnTh CbipbeBol 6anaHc CTpaHbl, YBENU4YUTL
€€ BaJIloTHbIE MOCTYMN/IeHus, o6ecneynTb 3arpyaky NMpou3BOACTBEHHBIX MOLLHOCTER, B TOM
HUC/IE€ KOHBEPCUMOHHbLIX, U COOENCTBOBaTh MOAAEPXaHMIO YPOBHS 3aHATOCTU B Poccuu.
MpuHUMN pasnena - BMOMHE YHUBEPCAnbHbIA, U Haubonee MoNHo NO3BONSRET Yy4ecTb
ocobble ycnosust pa3paboTku MecTOpOXAEHUM, NPUCNIOCOOUTL K KOHKPETHbLIM YCOBUSIM
nobbl4M nnatexu WHBecTopa. B 3aTom cny4ae HeT "MpokpycToBa fioxa” cTaHAapTHOM
Hanorosown cuctembl. NpyU 3TOM peyb MOET HE O KaKUX-TO Nbrotax, B 4acTHOCTW, AN
VHOCTPaHHbLIX MHBECTOPOB, a B MepByio o4Yepeflb O CTabWUNbHOCTU pexuma a8 Nio6oro
WHBECTOpPa Ha BeCb CPOK €ro [0rosopa C rocyaapcTBOM.

VIMEHHO wn3y4eHne BoraToro onbiTa KOHLECCU, OTEYeCTBEHHOro u 3apybexHoro,
aHanU3 KOHKPETHOWN 3KOHOMWYEeCKO cuTyaumm B Poccun 8 cepeaviHe 90-x rr. 3acTasunun
ABTOPOB COOTBETCTBYIOWMX "AYMCKUX" 3aKOHOMPOEKTOB caenaTh BbIBOP B NMonb3ay MMeHHo
TakoW, a He MHOM MoAeNU KOHLECCUOHHOrO 3aKOHOAAaTenscTBa., OT0 - He cny4avHbii, a
rnyboko npodymaHHbli BbIGOP, U BCE, OT KOro 3aBUCUT HopManwusaums couvanbHO-
nonnTu4eckon c6CTaHOBKM B CTpaHe, KTO 3aMHTEPecOBaH B CO3daHuu npeanochLIoK 48
9KOHOMWYECKOro nogbema A0MKHbI 3TO OCO3HaTh. :

Cornawenus o pasgene npoAykumMn mornu  Obl ctaTh Haubonee LUMPOKO
nucnonb3yembiM B Poccun BUAOM NPOU3BOACTBEHHbLIX COrNalleHuii B HEOPONONBL30BaHUN,
HO 1x NpasoBas 6a3a HavMeHee pa3suTa. MpaBosLie HopMbl CPI, xoTs 1 NnpenycMoTpeHs.!,
HO MNPakTn4eckn He nponucaHbl B OENCTBYIOWEM POCCUIMCKOM 3akoHoAaTenbeTse.
MOBbILWEHHBIA  VHBECTULMOHHBLIA  PUCK TpebyeT oOT uvHBecTopa ’nepecTpaxoBkn’
BK/IIO4EHUA B MpoekT ans paboTel B Poccuv 3aBbILLEHHOW BHYTPEHHelk HOPMb!
peHTaBenbHOCTU, YTO 60 Bbl VUCKMIOYEHO, ecnu Obl cyuwlecTBOBanuM 3aKoHOOaTEeNbHO
3akpernneHHble U 04HO3Ha4YHO NOoHMMaeMble HOPMbI, obecneyvBaoWme npumeHeHue CPI.
lpakTr4eckn Bce NpoekTLl CornalieHnin 0 pasaene NPoayKUMn B HedTerasosow chepe, Ha
MOArOTOBKY KOTOPbIX 3aTpadeHbl rMOAbl M [EeCATKM MWASIMOHOB [ONNapoB, BCe elle
OCTalTC B CTadun nNEeperoBopoB wunv "3amMopoXxeHbl” nocse MpoBeneHUs BCex
Heo6XoAMMbIX NeperoBopoB. Y MMEeHHO NO3TOMY NPOEKT 3akoHa o CPI senseTcs nepsBbIM
cneunaneHsiM  3aKOHOM, B OCHOBE KOTOPOro rpaxAaHCKO-MpaBoBble  MPUHLIMNG
PErynnposaHnsa OTHOLWEHNIA MEXIY rocyAapCTBOM Y MHBECTOPOM.

MECTO 3AKOHOB O CPMN M O KOHLECCUOHHBIX [OOrOBOPAX B
OENCTBYIOULEM 3AKOHOOATEJNIbCTBE. O6a 3akoHa OTHOCATC] K cdepe AencTsus
FPaXAaHCKO-NMPaBOBbIX OTHOWEHWA B OOWECTBEe, U MO3TOMY pasBuMBalT W yrny6asior
MPUHLMMBI, 3aKpenneHHble B "3KOHOMWYECKOW KOHCTUTYUUW CcTpaHbl® - MpaxxaaHCKoM




ogekce P®. Bce aeicTeylOlWME CerofHA 3akoHoaaTelbHbie aKThl MOCTPOeHbl Ha OCHOBE
QUMOHaNbHOro  pexuma, ycTaHaBNMBaOWeEro  eguHole  ‘npasuvna  uvrpbl”  ONA
TEYECTBEHHbIX 1 MHOCTPaHHbIX MHBECTOopoB. DopMyna HauMoHanbLHOro pexuma 8 Poccuun
®nseTcs  cnedylowelnt: 3akoH "O6  uHBECTUUMOHHOW aesitenbHocTu B PCOCP”
TAaHOB/IMBAET, YTO PEXUM UHOCTPAHHLIX MHBECTULIUIA oNpeaenseTca B COOTBETCTBYIOUEM
UManbHOM 3akoHe, 3TOT crneuunanbHblii 3akoH - "OB6 MHOCTpaHHbIX WMHBECTULUAX B
OCP” - ycTaHaBnMBaEeT HaLMOHa bHbIA PEXUM UHBECTULMIA (C OTAESbHBIMUA U3bATUSAMU)
TeM cambiM MepeBOAUT MHOCTPAHHbIX WHBECTOPOB B MPaBOBOM PEXUM HapaBHe C
HBECTOpaMW OTEYECTBEHHbIMW, B TOM HYUCAE M B €OuHbIX 3aKoHoAATeNbHbIX akTax, B
aMkax KOTOpbIX MOXeT OblTe BblAeNeHa crneuvpuika HauvoHaNbLHOro pexnma ;u'm
HOCTPaHHbIX VHBECTOPOB. 3TV MHBECTUUMOHHbBIE 3aKOHbI HUKaK HE NepekpbiBaloT "Huwy”
OHLECCUOHHBIX OTHOLLEHWI: HU OAMH U3 HUX HE perynmpyeT LOroBOPHbIX OTHOLWEHUA C
HBecTOpaMu (3a WCKNIOYEHWEM pa3Be 4TO COBMECTHbIX MPEANPUATUR, HO U B HUX HET
ecTa ons yyacTust rocydapcTea). O6a 3akoHa $OpMynvpyloT obulive npuHUMMbL U
CHOBHBIE MOJIOXEHMS MHBECTULIMOHHOM OeatensHocT B Poccun n B 3TOM CMbICHE,
pany ¢ MpaxaaHckum Kogekcom, MOryT paccMaTpuBaTbCs B Ka4ecTse WHBECTULIMOHHOM
OHOOATENbHOM OCHOBbI KOHLIECCUOHHHBIX OTHOWEHWW, - HO camMoro 3akoHa o
OHLIECCUSAX OHU 3aMEHUTbL HE MOTYT.
~ Bsaumocsf3b c 3aKkoHoAarTeNbCTBOM, peryampyoLmm OTHOLLEHNSA
poronb3osaHus. OOHOM U3 OCHOBHbIX cdhep AeNCTBUS 3akoHa "0 KOHLECCWUOHHbIX U
ix norosopax” ABASIETCA NPUPOAOMNONbL30BaHNE W, B YacTHOCTW, HEAPOMONL30BaHUE,
KOnbKy, B COOTBETCTBUM C 3akoHOM "O Heapax', Heapa sBASOTCH rocynapCcTBeHHOW
fcTBEHHOCTLIO. [py 3ToM, B OTAM4ME OT npeanaraeMoro B MpoekTe 3akoHa o
LlECCUOHHBIX aorosopax” obuwero - AoroBOpHOro ropsaka nepegady BCEX BWAOB
CTAaBNSIOWMX) TOCYdapCTBEHHOW COOCTBEHHOCTUM BO BPEMEHHOE MOo/Nb30BaHNe
ecTopy, 3akoH 'O Hegpax” ycTaHasnvBaeT WHOW - anMUHUCTPATUBHBIA -
0pSAOK Mepefaqdn BO BPEMEHHOe Mob30BaHWe HEerocynapcTeseHHOMY UHBECTOPY OJ1IHON
COCTaBHbIX YacTel rocyAapCTBEHHOM COBCTBEHHOCTU, KAaKOBbIMU ABNAIOTCA HEAPA.
Jenctsve JIMLEH3MOHHOW CUCTEMbl OOMXHO OrpaHu4MTbCsa  TeMu chepamu
eNbHOCTU WHBECTOpA, A€ OCYLIECTBNAETCA paspelmnTenbHbii NoOpaaoK 3akiioHeHs
fOBOPOB, XECTKas perfameHTauvs [LedTeNbHOCTU  UHBECTopa, 3aKpenneHHaa B
lleH3U, 1 BO3MOXHOCTb PaCTOPXEHUA rocynapCTBOM Takoro gorosopa Mo CyuwecTsy
6e3 kakon-nnMbo peanbHOIl BO3MOXHOCTK CO CTOPOHbI UHBECTOpa o6xanoBaHUA Takoro
DACTOPXEHUS (MPUHLIMM "A0roBOp - 4acTb nuueHsun”). MNpu Takom noaxone Yypes3BblHaiNHo
yOHEH 3anor NULEH3WKW, NepeycTynka npas Ha Hee. A 6e3 atoro B GonbUWUHCTBE
yyaes y MHBECTOpa HEeT rapaHTwuin Bo3BpaTta CPEACTB W, Kak cneacrsve, HeT U Camoro
BECTOPA.
. KoHLeccus 1 NVUEH3Vs, MMeiolMe pasHyio NMpaBoByio NPUPOAY, CTaBAT 4aCTHOro
ADMPOAOMNONbL30BATENR B HEOAMHaKoBOE MoJioXeHwe mnepen nuuoM rocynapcraa. B
DEMEHHYIO  3MOXY, XapakKTepuU3YIOUlYIOCH MOBCEMECTHbIM MepexonoM B - PYKU
)cyaapcTea Havbonee LEHHbIX HaunoHasbHbIX PECYpPCoB, MoJjib3oBaHNe MU CO CTOPOHbI
THbIX NUU BbI0 MOBCEMECTHO 3akoHoAaTenbHO YNopsaoqeHo, a KOHUECCUOHHbIN
0BOp CTan BbICTYMaTe B PO FNaBHOro MNpPaBOBOro WHCTPYMEHTA, OMocpenyiollero
OLEHUS NPUPOAONOSL30BaHua. B 6onbwon rpynne cTpaHd, OTHOCALWNXCH B OCHOBHOM K
Teme oBLIero (aHrno-cakCoOHCKOro) Mpasa, Takoe Mofib30BaHWE OCYLIECTBNIRETCH Ha
0B€ NULIEH3NOHHbBIX COornatueHnia.
~ JlomnHupoBaTb B IPaxaaHCKOM obwectse - 0cobeHHO B YCNOBUAX 3KOHOMWKU
epexoaHoro nepuoga v obliert HecTabunbHOCTU - [OMKHA JOorosopHasi cuctema.
oHaMV U HOPMaTUBHbIMU AOKYMEHTaMu 3a[aloTCs "npasuna vrpbl”, No yTBepXAeHHOMY
aMEHTY MPOBOAMTCH KOHKYPC, ayKUMOH, @ B HEKOTOPbIX Cciydasx U npsivbie
roBOpbl  MOJIHOMOYHOrO  rFOCYAAPCTBEHHOro OpraHa C  MHBECTOPOM, nertanu
flacyloTcs CTOpoHaMu B Mpolecce MeperoBOpoB, 3akiio4yaeTcs —cornalweHue,
OMaTUYECKN BbIOAETCH HOCSLIAR PEervcTpUpyloWwmy xapakTep nuUeHsus (npuHumMn




"NUEeH3na - YacTb norosopa”). MNpu aToM CTOPOHbI pasHbl Nepen rpaxaaHCcKkuM cyaom
(oTkas rocynapctea OT CBOEro WMMyHUTETA MO KpaitHei Mmepe B obnactu cynebHo-
apbuTpaxHbix oTHoweHuin). K 3ToMy cBoauTcs CYWeCTBO NpencTaBfieHHbIX MNPOEKTOB
3aKOHOB "O KOHLECCUOHHBIX U UHbIX Aorosopax” u o CPI.

Taknum o6pa3om, B pOCCUINCKOM HEApPOMonb3osaHnn A0MycKaeTca O4HOBPEMEHHOE
CYLLECTBOBaHME Kak aAMWHUCTPaTUBHOMO, Tak U rpaxaaHCKo-nNpaBoBOro perynmMposaHus.
370 TpebyerT 4eTkoro pasarpaHuyeHUs Mexay cdepamum uxX pencteus.  Takoe
pasrpaHny{eHne MoxeTt BbiTb AOCTUMHYTO BBELEHVMEM MOMPaBOK OTChIIOYHOroO Xapakrepa B
AENCTBYIOLLIEE 3aKOHO4ATENbCTRO.

ANCKYCCUSA BOKPYI 3AKOHA O CPM. Kputuka 3akoHonpoektoB o CPM, B
MEPBYIO 04epeflb, KacaeTcs U OTHOLIEHUSI KO BCEW CUCTEME NNLIEH3UPOBAHUS, U NPAMbIX
MEePEroBopoB, u YCTynku npas. PockomHeapa P® 1 KomuTteT no npupoaHsiv pecypcam
focoymbl MpoAonXaloT HacTauBaTb Ha TOM, HTO 3akoHonpoekt o6 CPIM "daktuyecku
OTMEHSR  WHCTUTYT JIMLEH3NPOBaHUS", "yLUEMNSeT CyBepeHHble MpaBa rocynapcTsa,
HaxoLslWmMecs B ero NCKTIoYUTENbHOM COBCTBEHHOCTI”, YTO CyluecTayeT "OeCKOHTpONbHasA
nepefia4a npaea... Nofib3oBaHUsa Heapamn’, W, HakoHel, 4TO Heo6xoauma "MepBUYHOCTH
JIMUEH3NW... C MNocneaywwmmMm 3akiioHYeHnem .uorosopa‘.' lNonroTtoBneHHbIe skcnepTamu
KomuteTa no akoHoMU4eckorn nonutuke MocynapcTBeHHoNM yMbl NPOEKTbl 3aKOHOB UMEIDT
K&XAblA CBOIO, HETKO O4epHeHHyo, ChEpPY MPUMEHEHUS U COMOAYUHEHHOCTD. fraspnen
npodykuuy B MNpUHUMNE MOXET WCMOoNb30BaTbCAd W ANA  WMHOCTPAHHBLIX, WU IS
OTEHECTBEHHbIX MHBECTOPOB, W MNMPU NINLEH3NOHHOM, U NPY A0rOBOPHOM nopsiake. OaHako,
0400peHHas POCCUINCKNM NMapnamMeHToM KOHLUENUMS rpaxaaHckKo-npaBoBoro 3akoHa o CPM
BbilepXaHa B Ayxe [paxaaHckoro Kopgekca, CT.124 KOTOPOro roBOPUT O BO3MOXHOCTU
Poccuiickon ®enepaunm n ee cyGbeKTOB BbICTYNaTh "Ha PaBHbIX Hadanax” C rpaxgaHamm
U topuandeckumu nuuamu. Belbop caenaH. MosToMy HempaBoOMeEpPHOW NMpencTaBnseTcs w
noea "leHToH Xonn" o Tom, 4To CPM B Poccuu sBRsieTcs NoapsifHbIM [LOroBOPOM, Mnpw
KOTOPOM WHBECTOP BbICTYNaeT B Ka4YecTBE MNOAPAOHVKA, MONYHAIOWMM Wb NPaBo Ha
BefeHne paboT 3a onpeaeneHHoe BO3HArpaxaeHue B HaTypanbHol dopme, YTo CBOOUT
CPIM Kk pasHOBMOHOCTM CEPBUCHOrO KOHTpakTa npu aAMUHUCTPaTUBHOM OukTaTte
rocynapcrea. 970 - TYNUKOBLIN NyTb. MHBECTOPLI XOYT COBCEM HE TAKOTO 3aKOHa.

Mo MHeHunilo PockoMHEeApP W WX CTOPOHHUKOB HEefb3d He MONy4MB npaB Ha
noNnb30BaHMe Heapamu, [OOroBapuBaThC O Aenexe npoaykuvu. OpHako,  ecnu
rOCynapcCTBO yXe BblAaNo NNUEH3UNI0, TO UHBECTOP BOBCe He 0653aH elle YTo-nubo ¢ HUM
obcyxaaTth - BpeMs 3acy4uB pykaBa pa6oTaTb, a rneperoBopHbiA "noesn ywen”... OoHUM
cnoBoM, 3akoHom 06 CPll npeanaraeTcs cHadYana cornalleHve nokynaTens u npoaasua o
"UeHe”, a notom - "4yek". XoTenocb Obl MOHATL, YTO HE YCTPAVBAET OMMOHEHTOB? Koroa
nokynaioT Tosap, ero ueHy obcyxaawoT O unu MOCIE npuobpeterus? T.OxedbdepcoH
yTBEpxAan: "3akOoHbl NUWYTCA ONS OObLIKHOBEHHbIX foaelt, NosaTOMY OHW [OOJKHbI
OCHOBbLIBaTbLCA Ha 0ObLIKHOBEHHLIX NpaBMnax 3apasoro cMmsicna.”

KoMuTeT no npupoOHbiM pecypcaMm CYUTAET, YTO C MNPUHSTUEM 3akoHa o CPI
HapylwaeTcs onpeneneHHbIin 3akoHoM "O Hedpax” enuHbliii NopsaoK  Mosb30BaHUS
Heapamu, eavHasa cucTema rocyAapCTBEHHOro y4eta W perucTpaumm y4acTKOB Henap,
nepegasaemMbix B Monb3oBaHue. JTO - He TakK. [1oCKoNbKy 3akoHonpoektom o CPIT
NpeanonaraeTca Hanu4me TMUEeH3UN, TO YHET U perncTpaums MoryT OCTaThCH MPEeXHUMN. A
BOT YTO KacaeTvcs "nopsaka nonb3oBaHua”, TO NULEH3UA COrnacHo 3akoHonpoekTy o CPI1
COXpaHAeTCs, Kak [OOKYMEHT YAOCTOBEPRIOWMIA B3TO npasBo, HO npuobpetaeT uHoe
NpaBoBOE 3Ha4eHne: B HpopMe BbiTeKalowWwero 13 cornaleHus obasarenscrTsa rocygapcraa
Mo BbiAa4e 3TOr0 AOKYMeHTa. 41O OblNo Obl (M 4TO MPOUCXOAUT KaXOAOOHEBHO), ecnu Gbi
MUEH3UST  NO  MpexXxHeMy Hocuna paspelnTencHbil  xapaktep? [ocyaapcTeo Mo
OrPaHNYEHHOMY CMUCKY KPUTEPWEB, BbIHECEHHOMY B YCIOBUA KOHKYpCa WU (daKTUHeCcKu
COCTaBAslOLEMY CBOEro poaa "UeHy” npasa Mofb30BaHUS Heapamy, BblOaeT NULEH3NIO0
ero nobeautenio. Takas "ueHa”’ B 3TOM cny4ae onpenensercs 3apaHee Mo pasymMeHuIo
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acTelt: ecni He HalNoCb MHBECTOPOB, XenawLwnx 3aHATLCA pa3paboTkon Heap, 3Ha4UT

cnoBvS BbiNA W3MAMLLHE XECTKMMMK, a €Cnyv Ha KOHKYPC MNpULLINo MHOro WHBECTOPOS,

HaynT LeHa Obina HU3KoM - rocydapcTsO MPOAEWEeBUno, paszbazapuno HapoaHoe

ocTosHMe. 3akoH 0 CPI npu3saH NOKOHYNTbL C 37Ol BEecXo3aNCTBEHHOCTLIO, KOMUTET No

PMPOAHLIM pecypcaM TAHET Ha3aa...

: B 3TOM CMbICNE 1 Te, KTO FOBOPUT O NEePBUYHOCTU NNLEH3UX NEPEL cornalleHnem,

1 Te, KTO HacTameaeT Ha ToMm, 4To CPI - 3To noapsiaHbil AOroBop, €AuHbl B OOHOM. "HeT!”

porosopy o CPIM "Ha paBHbIX" mMeXxay rocynapcTsoM U UHBECTOPOM, OCyaapCTBO

33B6[0MO  BbllUE MWHBECTOpa, WHBEcTOop - He napTHep rocyaapcrea, a HaeMHbIA

ModEHWMK", T.e. MO CylecTsy VHBECTOP LUCKPUMWHUPYETCS, a CNefoBaTenibHo, U HET
WKakUX rapaHTuil CTabunbHOCTU BbIMONHEHWUsE Aorosopa U - MU3EpHbIe MHBECTULUU B

urore.

CornacHo 3akoHonpoextam o CPM #“ 0O KOHUECCUOHHBLIX [A0rosopax Mnopsnok
Ny4eHUs paspelleHua Ha nosib3oBaHue Heapamu - KOHKYpCbl U ayKUMOHBbI, T.e. TOT Xe,
0o n B 3akoHe "O Hegpax”. OpHako, CyLWecTBYOT ABa MNoAxoAa: nmbo UCKNIOHATL
3MOXHOCTb NPOBEAEHUs MPSAMbIX NEpPeroBopos, 3anpetnTe Ux (3akoH "O Heppax”), nnbo
Da3PEeLUNTh, CneumanbHo Orosopus npouenypy (3akoHOMPOEKTbl O KOHUECCUAX U O cPn).
JACHOCTbL NPSIMbIX NEPErOBOPOB B TOM, HTO OrpaHuyMBast KOHKYPEeHUMIO VHBECTOPOB, OHWU
MoryT fOaTb B PyKM 4YMHOBHWKOB MpaBo MPeaocTaBiATe KOHLEeCCUio Mo CcBoOemy
MOTpEHWIO. Tem caMblM  CYWeCTBYET  OnacHOCTb  BO3HUKHOBEHWA OrPOMHBbIX
BMOXHOCTEM ANA Koppynuuu.

~ CoobpaxeHuss KOHOUAEHUMANbLHOCTU, a uHoraa u npocToit uenecoobpasHOCTU B
f3HW MOTYT UrpaTh pelualollylo pofib. VHTepecsi HaumoHanbHo 6e3onacHocT NpuU
1a4e B KOHLIECCUIO PYAHWKa Ha TeppuTopumn ObiBliero nav gencrayiowero o60poHHOro
fbekTa UM KOHLECCUS Ha KOHBepcuio oB6OpOHHOrO NPeanpuaTus MoryT norpebosatb
eeHMS NPSIMbIX MEPeroBOpos C MPEeAesibHO  OrpaHU4eHHbLIM - KPYroM couckateneim.
36EXHOCTE OrPaHUYEHU] B HEKOTOPbIX Cry4asx KOHKYPCHOI npouenypsbl GakTniecku
U3HaHa NOSIBNEHMEM TakK HasbiBaeMblX "3aKpbiThbiX” KOHKYPCOB B MonoxeHun o0 NopRaKe
EH3MpOBaHUA NoNb30BaHUA HeapaMu. Kak xe cobniocTn ycnoswus
OULEHUMANBHOCT  MpX  OTCYTCTBME 32KOHHOW BO3MOXHOCTW  BEAESHUS NpAMbIX
erosopoB? PaspaboTumku 3akoHa "O Hegpax’ U UX CTOPOHHWKUA WUCKPEHHE cyuTaloT,
0 NOCTATOMHO BBECTU HEKOTOpbie CrieumnansHble AUCKPUMUHAUMOHHbBIE. OrOBOPKA B
900K MPOBEAEHUS KOHKYPCOB W ayKUMOHOB. [lOHATHO, 4TO B 3TOM cnyyae
TPONMPOBaTh "YACTOTY” KOHKYPCOB U @yKLUMOHOB CTaHOBUTCS NMPAKTU4ECKA HEBO3MOXHO
BO3HMKZET OMacHOCTb MOBCEMECTHOrO MEepepoXASHUsi KOHKYPCOB U ayKuuoHOB B
pAMble NeperoBopbl, BOMpeku 6naruMm HamepeHusaM CTOPOHHUKOB KoHuenuuu 3akoHa "0

"KOHLECCUOHHbIE”  3aKOHOMPOEeKTbl  MpeanaraioT  MHOM  nyTb:  Y3aKOHWUTH
3MOXHOCTb MPSAMbIX MEPEroBopoB 1 paspaboTaTb creunansHoe MonoxexHwe o Nopsaake
NioYeHUs COrfalleHuit B pesynbTaTe MpsMbiX MNEperoBopos, rae v Onpeaenntb
TanbHYIO PErNaMeHTaumio (B Kakvx Cry4asx W B KakOoM nopsike NpoBoasATcs npamMble
leperoBopbl, Kakum 06pa3oM OCYLIECTBAAETCS KOHTPOJb, MPOBOAUTCH Heobxoaumas
cneptu3a 1 T.n.). MpoekT Takoro [lonoxeHws - B COCTage nakera HOPMaTUHbBIX
kymerToB K Ykasy Mpe3unexta Ne2285 Bbin MOArOTOBNEH elle B cepeauHe npownoro
fa. MexaHuam KOHTpONs 1 y4dera AOJiXeH 6bITb Takum, 4ToObl BCce MoOran 6bl 6biTb
[0 YBEPEHbI, 4TO HenpaBeaHble NOoMbITKA YUNHOBHUKOB OT nvilia rocyaapcrsa - BCEMU
_aanamm M HenpaeBAamMu - MNOA TMPUKPbLITUEM NCEBAOKOHKYPCOB NpOTalMUTb "cBoero”
igecTopa 6yayT oBHapyXeHbl 1 06XanoBaHsb!.
KpuTvku 3akoHonpoekta o CPI1 yTBepxaaioT, 4TO YCTyrnka npas nonL3oBaHug
pamu... NPOTMBOPEYUT LOEeNCTBYIOUEMY 3akoHOAaTeNbCTBY W csobooHa OT nobbiX
orDaHMdeHnit. Onrako cT.16 3akoHa o CPM comepxwut cpady HECKOJIBKO orpaHu4eHuin:
ka NpaB BO3MOXHa NrMbo "npu ycnosu NMUCbMEHHOro yBEAOMIEHUA (MHBECTOPOM -
) o6 3TOM rocynapcTBa... U MPUHATUA Ha cebf OTBETCTBEHHOCTV 32 cobniopeHve




ycnosuii cornatieHus”, nnbo "TONbKO C MWCBMEHHOrO cornacus rocymapctsa’ npl
cobnioaeHVn K TOMY Xe elle Lenoro psiaa ycnosuii. ..

B3AMMOCBA3b [OBYX 3AKOHOB. [peanoxeHHas npaBoBas KOHCTPYKLA
MPEACTaBNSsEeT B CBOEW OCHOBE CTPYKTYPY "30HTUYHOrO” TUMa, COCTOSALLYIO U3 "pamMo4Horo
3akoHa "O KOHUECCUOHHBIX A0roBopax’ M cepum "cneumnansHbiX 33KOHOB, NEpPBbLIM U:
KOTOpbIX fABNAeTcs 3akoH o CPM. B 30Hy "pamMo4HOro” 3akoHa BXOOST BCt
npyHUrnaabHbIe BOMPOoChk! Nepena4 HerocyaapCcTBEHHOMY MHBECTOPY MPaB Mob308aHus
obbekTamm rocyaapcTBEHHOM COBCTBEHHOCTU (Kak VMYWECTBEHHbIMWA OObekTamMu, Tak I
MPUPOAHBIMY pecypcamun) U BUAbI AEATENBHOCTU, Ha KOTOPLIE rocyfapCTBO YCTAHOBUWIC
CBOIO MoHornonuio. B ceoio o4vepedb o6a 3akoHa AehCTBYIOT "B pamkax” "paxnaHcKore
Kopekca. Cuctema [0OroBOPHbIX OTHOWEHWIA B HEOPOMONb3OBaHUM BKIOYaeT DL
OCHOBHBIX BUAa NPOU3BOACTBEHHbLIX COTNALIEHUA MexXay NpUHUMAoWeR CTPaHoi |
WHBECTOPOM: COOCTBEHHO KOHUECCUW (UK  COorfaweHns “Hanor naioc poantn”)
CornalwieHus o NpeaocTaBfieHnn yenyr (C puckoM 1 6es pucka) 1 cornalieHus o pazaenc
npoaykuun. [llocneaHue v ABASIOTCH chepolt AencTBus npoekTa COOTBETCTBYIOLLErc
"cneunansHoro” 3akoHa o CPI.

Obuwee. CornalieHve (0Orosop) 3akio4aloT rocyaapcTso u VHBECTOP, 3aKOoHb
AEVCTBYIOT AN POCCUMMCKMX U WMHOCTPaHHbIX  WHBECTOPOB, obBecrneymBaeTcs
HEAUCKPUMMHALIMOHHbIA XapakTep B3aMOOTHOLEHUY C MHBECTOPOM, AEMCTBYET MPUHLMI
"mByx koyeir” (Poccuitckort @Denepaumm M ee cybbekTa) B OTHOWEHUM O6bEKTOE
HEAPONONb30BaHNWA COBMECTHOrO BedeHWs, o0cobblii XxapakTep Hanoroo6noxeHus
BK/IIO4aOWNIA  NpefocTaBneHne HeoOXOAUMbLIX rapaHTUil CTAabUABbHOCTM  HANOrOBOrC
pPeXvimMa Ha BECb CPOK AEUCTBUA COornalieHus, 0OroBOPHbIM XapakTep B3aUMOOTHOLWEHNN C
VHBECTOPOM, OTKas rocynapcrsa OT MMMYHUTETa, UHBECTOPY paspellaeTcs ycTyrnka npas,
MPENOoCTaBNAETCH BO3MOXHOCTL 3anora v T.4. MoHATHO, 4To B 06oux criyyasx TpebyioTcs
BHECEHWE COOTBETCTBYIOLUMX [OMONHEHNI1 B AEUCTBYIOLIEE 3aKOHOAATENLCTBO (Hanpymep,
BBEAEHVEe B pa3pabaTtbiBaemblii B HAacTOsILLEE BPEMSA 3aKOH "0 CUCTEME HanorooBnoxeHus"
CTaTbl, NpefycMaTpuBaloLLeilt CCbiIKy Ha OCOObIA MOPSAOK WUCHACNEHWUS Hanoros npy
3aKTIOHEHNN KOHUECCUOHHBIX AOrOBOPOB U COrflalleHnii 0 pasaene npoaykumm).

Pa3nu4ns. 3akoHbl pasnuyaloTcs 1o xapaktepy aesicteus: "O KOHUECCUOHHBIX ©
MHBIX AorosBopax” - 3akoH Gonee o6lwuniA, B HEM OMPEAEensioTCs nMpaBa U 06R3aHHOCTY
WHBECTOPA, noAnucasllero C rocyaapCTBOM KOHTPAKT Ha [OSIrOCPOYHOE MOMb30OBaHuE
0ObEKTOM, HaxoASWMMCs B COGCTBEHHOCTM roCydapcTBa, WM 3aHSBLIUMCS BUOOM
ASATEIbHOCTU, COCTaBNKIOWMNM roCyAapCTBEHHYIO MOHOMOMNIO (YTO MOXHO, Yero Henb3s),
v rapaHTun rocynapcTea, B TO BpemMs Kak 3akoH o CPI - 3akoH ¢ ficHoM cneundukoi
HEAPONONb30BaHWsA, KOTOPbLIN COAEPXUT MEXaHW3M peanu3auvv cornaweHus (noay-$mn
npaBo Ha pa3paboTKy MECTOPOXAEHWS, HaLeN MUHepanbHOe Cbhipbe, cpasy oT4vcnun
rocynapcTsy OnpeaeneHHbld MpoueHT oT Ao6bl4n, BO3MECTUN M3 NPOU3BEAEHHOMN
NpoAyKUMn CBOW WU3AEPXKU, MONYYMn Npubbinb, pasgenun ee ¢ rocynapcTsoM, 3annaTtun
Hanoru, BCe AeTanu - B COrnalleHuu). 4To kacaetca coeps! OeficTBUS, TO MOCKOMbKY
KOHLI@CCUOHHbI QOrOBOP, KakK YXe OTMeyanocCb, PacnpoCTPaHAeTCs B OCHOBHOM Ha
06pabaTbiBaOLLYIO MPOMBILLIEHHOCTL, TPAHCMOPT, YCAYIY U T.MN., KaK CneacTeue, - ocotoe
BHUMaHuWe - K MepeyHsM KOHLIECCUOHHbIX OObekToB, npouedype WX COCTaBNEHUS u
nepecmoTpa. MoxeT pasnu4aTtbCs W ropsaoK rMocTyrieHVs AOXOA0B B Ka3Hy: cpa3y nocne
3aKoyeHna  Aorosopa (Mpu Moib3oBaHWKM, BKIOYAR apeHAy) WAW Mocne MonyyHeHus
nepsoy NPoAyKUMK (MPW cornalen o pasaene npoaykumm).

OO6bekTuBHO 3aKkoH "O KOHUECCUOHHBIX W WHbLIX [OOroBopax’ [OMKeH CTaTh
CBOE0OPasHLIMU KOHLIECCUOHHBIM KOLEKCOM POoccuu, BLIMONHSS POfib 3akoHa NPSMOro
AeicTBMS ANsi Bcex cdep HapOAHOrO XO3SMCTBA, B KOTOPLIX BO3MOXHO DOroBopHoe
UCnonb3osaHve  4acTHbIX  MHBECTUUMW U uMea  cybcuavapHoe  (4acTuqHoe,
BCromoraTtesbHoe, T.e. "B Cllydae MON4YaHuUs 3akoHa”) 3HayeHue ON8 Tex oTpacnei




KOHOMUKN, B KOTOPbIX CreL3akoHOAaTeNLCTBOM YXe BBeAeHa cybcuanapHas cucrtema
pUPOAOMONb30BaAHNS.

KTO NOALAEPXWUT 3AKOHbBI, KTO MM MPOTUBOCTOUT. Dopmynupys 3akoH "O
oHUECCUSIX” KaK YHUBEepCanbHbI KOHLIECCUOHHbLIA KOAEKC, ero asTopbl BuMOENU CBOIO
afa4y B TOM, 4To6bl NMPeoaoneTb 0AHOCTOPOHHE-ChIPEEBYIO OPUEHTALMIO JefcTBYIOWEro
0CCUMCKOro  cneuuanbHOro  3akoHopaTtenbcTBa W,  COOTBETCTBEHHO, LINPOKO
acnpocTpaHeHHoe 3abnyxaoeHve, 4YTO edBa N HE eOUHCTBEeHHbIM  UCTOYHUKOM
acWwTabHbIX  YacTHbIX WHBECTAUMA B POCCUMCKYIDO  3KOHOMMKY  #ABAAIOTCA €€
eB0306HOBASIEMblE NMPUPOAHbLIE pecypchl. 3aKoH MOXeT NMoMOH4b BbICBOOOANTL OrPOMHbBIN
oamaTenbHbIi  noTeHuman. OfbekTamy  KoHueccuih MoryT  ObiTb, B 4aCTHOCTW,
oCyfapCTBEeHHble NPeanpuaTVs, NOoANexaline nporpaMmam caHauuu, MoAepHU3auvv,
eMOHoMoOMM3aLmMM 1 T.4. KOHUECCUMOHHBIV YacTHBIM KanuTan MOXeT ObiTe nMpusne4eH Ha
poBHe Pocculickoit ®enepaumu, ee CyObEKTOB, MYHUUMNAIUTETOB Ha CaMblX PasHbIX
cnogusix Oaxe B8 oTtpacnu BMK. BoamMoxHO 3akniodeHne CambiX pa3HoobpasHbIX
OTOBOPOE C UHOCTP@HHLIMKA VHBECTOpamu, 3akiliovaembie C  Uenbio  NONyHeHus
exHONOrUA, pasgena MNpOAyKLMW, CTpouTenscTea O6bLekToB “mof Ko4Y”, CcepBUCHOTOo
BCNYXMBAHUA U MHOMUX APYrUX.

33KOHbI O KOHLECCUMOHHbIX dorosopax w o CPIM 3akno4aioT B cebe psn
OPUOVHECKMX MEXaHW3MOB KOTOPbIE MO3BONAIOT NPpUaaTh OTHOLWEHUAM WHBEcTopa W
foCylapcTBa rpaxaaHCKo- NpaBOBOIA, [OrOBOPHLIV XapakTep WU TeM cambiM obecne4quntb
DpeanibHoe PaBeHCTBO CTOPOH B o6nacT vUx Npae U B3auMMHbIX 00s3aTenscTe. Bmecte C

nyﬁnwmom snacTu. C 0OHOM CTOPOHBLI, OHO - MapTHEP YaCTHOro UHBECTopa, HO C Opyrown
TOPOHbI, OHO XE OCYLLECTBAAET KOHTPOb Haf, ero AesTe/lbHOCTbIO.

HakoHeL, YTO 0COBEHHO BaXHO B HbIHELHE coumanbHo- -nonuTu4eckon obcTaHoBke
8 MPeACTaBNEHHbIX NPOeKTax 3aKoHOB pelleHa 3afa4a co4eTaHna UHTepecos Poccuiickon
‘Degepaumu 1 ee cyBbLEKTOB, @ Takke KOOpAMHaUMW 3aKOHOAATeNbCTBa depepauyun u ee
cy6bekToB B chepe KOHLLECCUOHHBIX OTHOLLEHUA.

Mpotus 3akoHonpoekta o CPI1 BLICTYNaioT T€, KTO He XO4eT nepemeH Unn nwieT
roT ANS TOM WUAM WHOM rpynmnbl MHBECTOPOB, HO UTOM OAWH - OTCYTCTBUE [ONrocpo4YHOn
a6UNLHOCTM OOrOBOPOB rocCydapcTBa C WMHBECTOPOM. He npekpaiwaloTcs U NomMbiTkA
praHW3auMOHHO COpBaTb MPUHATME COOTBETCTBYIOLUMX 32KOHOB. B Ot3biBe HakaHyHe
bLHeceHVWs 3akoHonpoekta o CPM Ha BTopbie 4TeHus [peacepatents Komuteta no
pupoaHbiM  pecypcam  H.MM.ActadbeB nuwieT: "Bes nNpuHATUA KOoHLUenTyasibHbIX
onpaBok O nepsBuYHOCTM 3akoHa PO "O Hegpax” no oTHoweHwio K npoexkty 'O
orfalleHusx O pasfene npoaykuuu”, O MepBUHHOCTU JNLIEH3UW Ha MoNb30BaHue
egpaMy MO OTHOLUEHUIO K COrfalleHuio O pasAaene npoAdykuuMn u o HeZonycTUMOCTU
CTyNKV NpaB B CyLLECTBYOWeN penakumm KomuTeT no nNpupoAHsiM pecypcam BbIHYXAOEH
yaeT noctaBuTe nepea ocyaapcTBeHHOM Jymoiir Bonpoc o Heoﬁxonmmocm NOBTOPHOIO
paccMOTpeHust 3akoHompoekta "O cornaweHusx o pasgene npoaoykuin® B MNepBoM
rern”. HarmoMHMM, 4TO nocne npuHATUa 3akoHonpoekta o CPl1, a pe4b MAET O HEM, B
EPBOM Y4TEHWUM, BCE 3TO - aBCoNIOTHO He3akoHHble TpeboaHus! ToHanbHOCTb Xe U
yuiectso OT3blBa, NO-BUAUMOMY, B AOMNONHUTENBHBIX KOMMEHTapusax He HYXOalTCs:
pryMeHTbl BCE T€ Xe, HO UHUUMATUBHbIE, XOTH WU HEMHOrOYMCNEHHbIS, fopubl C
HBECTMLMSIMM caBaTbCa He cobupaloTcs. ..

- BMecTe C TemM HanuUo TOT 4Ype3Bbl4aliHO PEedKWA cnyyal, Korfa CyllecTsyloT
eanbHble BO3MOXHOCTU YCMEWHOoro MpUHATUA NPeAcTaBfeHHbIX 3aKOHOMPOEeKTOos. B
ckopeliliemM NOABNEHNN 3TOM rpynnbl 3aKOHOB U, KaK CNEACTBUE, OCYLLUECTBNEHUN KPYMHbIX
IHBECTULMOHHBIX MPOEKTOB, obecnednBalowmx paboty U 3apnnarty WWPOKUM CNOAM
ceneHns, 06BbEKTUBHO 3auHTEpecoBaHbl COBEPLLEHHO padHbie Mo CBOUM MOAUTUHECKM
BexneHsM napTui v dpakumm B napnameHTe: 3alnTHUKA WUHTEPECOB POCCUNCKUX
ennpuHUMaTeEneit U CTOPOHHWUKM LUMPOKOTO NpuBnedeHns B CTpaHy MHOCTPaHHOro




Kanutana, paavikanbHbIX pedopM U rapaHTUPOBAHHOM 3aHATOCTU np¥  MUHUMUIaAUUN
GespaboTuubl, npeactasutenu BMK n TOKa...




